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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 22nd day of Novenber, 2002

APPLI CATI ON OF

ROBERT COLLI NGS and
GORDON SCHM DT

Dockets 294- EAJA- SE- 15824
for an award of attorney fees and 295- EAJA- SE- 15825
and expenses under the

Equal Access to Justice Act
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OPI Nl ON AND ORDER

Appl i cants have appeal ed fromthe Equal Access to Justice
Act (EAJA) initial decision and decision on reconsideration of
Adm ni strative Law Judge Wlliam R Millins, served on April 3,
and April 30, 2002, respectively.E| The | aw judge denied their
application for fees and expenses because they failed tinely to

file the conplete application required by our rules. W deny the

! The two decisions are attached.
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appeal . I n reaching our decision, we do not decide the question

of whether the Adm nistrator was substantially justified, an
i ssue al so not deci ded by the Iawjudge.E

EAJA, at Title 5 U.S.C. 504(b)(1)(A), provides:

“fees and ot her expenses” includes the reasonabl e expenses
of expert w tnesses, the reasonabl e cost of any study,

anal ysi s, engineering report, test, or project which is
found by the agency to be necessary for the preparation of
the party’ s case, and reasonable attorney or agent fees.
(The anmount of fees awarded under this section shall be
based upon prevailing market rates for the kind and quality
of the services furnished, except that (i) no expert wtness
shal | be conpensated at a rate in excess of the highest rate
of conpensation for expert wtnesses paid by the agency
involved, and (ii) attorney or agent fees shall not be

awar ded in excess of $75 per hour unless the agency

determ nes by regulation that an increase in the cost of
living or a special factor, such as the limted availability
of qualified attorneys or agents for the proceedi ngs

i nvol ved, justifies a higher fee.) (Enphasis added.)

As the |l aw judge noted, our inplenenting rules, at 49 C F. R

826. 23, require that an EAJA application “be acconpanied by ful

docunentation of the fees and expenses ... for which an award is
sought.” The rule goes on to require a “separate item zed
statenent ... showing the hours spent, ... a description of the

specific services perforned, the rate at which each fee has been
conput ed, any expenses for which reinbursenent is sought, the

total anmount clained, and the total anount paid or payable....”

2 The Adninistrator replied to the appeal. W also grant the
Adm nistrator’s notion to strike applicants’ notion to file a
reply to the Admnistrator’s reply, and to strike applicants’
concurrently filed reply to that reply. Good cause for
applicants’ filings has not been shown.

3 Al though respondents’ counsel argues that the |aw judge found
the Adm ni strator not substantially justified, that is not the
case. Al he found was that respondents were prevailing parties,
the first prerequisite to an EAJA recovery.
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That rule is entitled “Docunentation of fees and expenses.” The
rule is clear, and contains no exceptions.E]

Nevert hel ess, the instant application, seeking nore than
$50, 000, contained only one piece of this required information:
the total anount allegedly due, thus precluding the necessary
revi ew of whether the application conplied with law. Counsel
clainms that requiring the filing of the detailed data would
violate the attorney-client privilege and conprom se applicants’
ability to defend thensel ves by maki ng confidential information
available to the Adm nistrator prior to the end of litigation.
Counsel also argues that there would be no harmin allow ng
amendnent of the application,E]and that applicants’ initial
filing “substantially conplied” with our application
requi renents. W di sagree.

It is one thing to solicit sone piece or pieces of
addi tional support or explanation; it is another to permt an
entire application to be filed late.Fl As the | aw j udge found,

this application contained none of the fairly extensive

* The Board’s rules track the nodel rules adopted by the
Adm ni strative Conference of the United States when EAJA was
enact ed.

® Applicants, despite their alleged confidentiality concerns,
have since filed a nore detail ed accounting (which, for
unexpl ai ned reasons, al so contains what appear to be the client’s
noted billing criticisns).

® W disagree with applicants’ notion that the rule’s
authorization to the |l aw judge to seek clarifying or supporting
i nformation supports the relief they seek here. That

aut hori zation cones at the end of a | ong discussion of the
detailed information an application nust contain and is clearly
intended only to supplenent a detailed record al ready made.
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i nformati on needed to assess it under the statutory criteria and
our inplementing rules. The application would still not be
conplete if applicants’ |ate-tendered evidence were to be
allowed. We note on only a brief inconplete review of that

mat eri al that counsel has still failed to address the issues
raised at 49 CF. R 826.6(c), and failed to explain or justify

expert witness fees. I1d. at (b)(2). See Application of CGeorge

Sandy, NTSB Order No. EA-3543 (1992) (discussing details needed
to cal cul ate maxi num al | owabl e consultant’s award).

As the | aw judge pointed out, the m niml show ng required
by the rules may be phrased in a way that does not conprom se
confidentiality and still permt the verification required by |aw
of the reasonabl eness of the clained fees and expenses. W
cannot conmply with the statutory requirenents to award only
“reasonabl e” fees and expenses and to cap those fees to a certain
hourly rate, if we do not rule on the reasonabl eness of the exact
work perfornmed and the tine it took. Simlarly-detailed
applications are required in EAJA proceedi ngs before the courts,
where fees and expenses in connection with court (rather than
adm ni strative) proceedi ngs are sought. Applicants have not
provi ded, nor are we aware of, any court ruling that the details
of such filings violate either due process or the attorney-client
privil ege.

Moreover, if there was anything in the nore detailed
billings counsel ultimately submtted that would conprom se

applicants’ ability to contest our ruling or that would provide
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the Admi nistrator any useful information (and applicants offer
absol utely no exanple of a legitimate concern in this regard),
they had the opportunity to raise the matter with the Board prior
to filing the application, rather than in their petition for
reconsideration to the law judge. Alternatively, they could have
acconpani ed the application with an explanatory filing indicating
where summary descriptors replaced nore detailed ones. 1In any
case, applicants’ counsel has not convinced us that this is a
|l egitimate concern here. Cearly, there are sinple ways to
prepare bills that generally describe the nature of the work
wi t hout jeopardizing sensitive information. W have been
processi ng these applications for many years, and this has never
been a problemor an issue. And, applicants’ suggestion to the
| aw judge that the material be provided to himbut not to the
Adm ni strator -— depriving the agency obliged to safeguard the
governnment funds with which applicants woul d be paid of due
process -— does not nerit discussion.

The | aw j udge opined that this m ght appear a harsh result.
We disagree. Qur rules are clear and avail able. Oher EAJA
applications are of public record for review. Applicants’

appeal s are unconvincing. W recently noted, in Adm nistrator v.

Diaz, NTSB Order No. EA-4990 (2002), that our procedural rules
are strictly applied. W see no special circunstance not to do

so here.
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ACCORDI NGY, IT I S ORDERED THAT:
1. Applicants’ appeal is denied; and
2. The law judge’ s initial decision and decision on
reconsi deration are affirned.

CARMODY, Acting Chai rman, and HAMMVERSCHM DT, GOGLI A, and BLACK,
Menbers of the Board, concurred in the above opinion and order.
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